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KNOWLEDGE OF THE DANGER 
by 


R. B. DAVIDSON, LL.B. (SyYD.) 
Barrister-at-Law 


The mobile character of the law of torts has enabled 
it to progress and as far as possible to achieve uniformity 
with the social norm. Its function has been performed 
within the framework of an alive and expanding growth 
of legal principle. Indeed, its history has, along with other 
branches of the law, been one of accretion and elucidation. 


In many instances the decisions illustrate a tentative 
approach by the courts to the problems involved as well 
as the inability of a basic proposition to meet the require- 
ments of justice in each individual case.“! These features 
are dominant in the pattern of authority relating to the 
duty owed by an occupier of premises to an invitee coming 
upon those premises where the danger causing the injury 
in question may be said to be obvious. 

Origin and statement of the occupier concept 

The origin of the occupier concept was explained by 
SmR OWEN DIXON in Lipman v. Clendinnen.”! His Honour 
stated that as the purpose of the obligation is that those 
who come may go unharmed, the existence and extent of 
the duty must depend upon their title to be there, upon the 
object with which they come and upon the occupier’s 
interest in their presence.'! Thus the law provided a 
differing standard of care depending upon whether the 
person entering the premises was a licensee, an invitee or 
a trespasser. It suffices for present purposes to state that 
an invitee is a person who enters the premises by the 
invitation or the express or implied consent of the occupier 
for a purpose in which the occupier has a pecuniary, 
material or business interest.! A classic statement of the 
duty of care owed by the occupier to such a person is 
contained in the judgment of WILLEs, J. in Jndermaur v. 
Dames.™! The invitee using reasonable care on his own 


[1] See, eg., Buffier v. Warah Shire Council (19388), 56 W.N. 
(N.S.W.) 9; Deen v. Davies, [1935] 2 K.B. 282, [1935] All E.R. 
Rep. 9; Wright v. Callwood, [1950] 2 K.B. 515; Brock v. 
Richards, [1951] 1 K.B. 529, [1951] 1 All E.R. 261; Hughes v. 
Williams, [1943] 1 K.B.D. 574; Cunningham v. Whelan, [1917] 
1 L.T. 67; Warren v. Anderson (1958), 75 W.N. (N.S.W.) 494; 
see also (1936) 52 L.Q.R. 9, (1950) 66 L.Q.R. 456. 

[2] (1932), 46 C.L.R. 550. . 

[3] And see also Drive-Yourself Lessey’s Pty. Limited v. Burnside 
(1959), 76 W.N. (N.S.W.) 209, esp. at p. 217 et seq. 

[4] See generally Fleming, The Law of Torts (1957), p. 439 et seq. 

[5] (1866), L.R. 1 C.P. 274 at p. 288. 
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part for his own safety is entitled to expect that the 
occupier shall on his part use reasonable care to prevent 
damage from unusual danger which he knows or ought to 
know.!°! There are a number of decisions which lay down 
the basic proposition that the invitee will not be able to 
recover damages if he has undertaken the risk with full 
knowledge and appreciation of the dangers involved. 
Osborne v. The London & North Western Railway Com- 
pany! and Letang v. Ottawa Electric Railway Company™! 
afford authority for the principle that in order to avoid 
liability the defendant invitor should show that the plaintiff 
knew and understood the nature, extent and significance 
of the risk. This is a question of fact depending upon the 
circumstances of each individual case."°! 

Invitee’s knowledge of danger 


In London Graving Dock Co. Limited v. Horton,“ an 
experienced welder, who was an invitee, received injuries 
because of the inadequacy of certain staging which con- 
stituted an unusual danger. However, he had full know- 
ledge of this danger which had not been remedied despite 
complaints. The House of Lords, reversing the decision of 
the Court of Appeal,''*! held that the invitee’s knowledge 
of the unusual danger exonerated the occupier from 
liability for damages. It was only necessary for the 
defendant to prove that the invitee knew and fully appre- 
ciated the risk and it was not necessary to take the further 
step and show that he was volens in that he was not under 
any feeling of constraint in accepting same. That is, in 
order to escape liability, it was sufficient for the invitor 
to show that the invitee had notice or knowledge of the 
risk and recognized the full significance thereof. The 
invitor was not liable in damages if the invitee had incurred 
the risk sciens the unusual danger and it was not necessary 
for the former to prove that it was incurred sciens and 
volens. Thus, where the plaintiff invitee has full knowledge 
of the significance of the danger, he must choose between 
refusing to use the premises in question or doing so at his 
own risk. 


[6] And note as to the standard of care due to invitees, Fleming, The 
Law of Torts (1957), p. 447 et seq. 

[7] See Wingrove v. Prestige Co. Limited, [1953] 1 W.L.R. 449, 
[1953] 1 All E.R. 694, affmd. [1954] 1 All E.R. 576; Elliott v. 
C. P. Roberts & Co. Limited, [1916] 2 K.B. 518; Dobson v. 
Horsley, [1915] 1 K.B. 634; London Graving Dock Co. Limited 
v. Horton, [1951] A.C. 756, [1951] 2 All E.R. 1, 

[8] (1888), 21 Q.B.D. 220. 

[9] [1926] A.C, 725. 

[10] And see generally as to the occupier concept the Third Report 
of the Law Reform Committee. 

[11] [1951] A.C. 756, [1951] 2 All E.R. 1. 

[12} [1950] 1 K.B. 421, [1950] 1 All E.R. 180. 
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Freedom of choice 


It will be noticed that in London Graving Dock Co. 
Limited v. Horton the inadequacy of the staging had been 
brought to the notice of the ship repairers and therefore 
the welder in working thereon was doing what the occupier 
expected him to do. Professor Fleming has remarked that 
the assumed freedom of choice is unrealistic because of the 
presence of economic coercion.''*! Therefore, it is not sur- 
prising to find that there are statements in the decisions 
which seek to avert the strict application of this decision. 
In Greene v. Chelsea Borough Council"*! and Slater v. Clay 
Cross Co, Limited,“*! DENNING, L.J., states that where 
there is no freedom of choice the plaintiff will not be 
precluded from recovery of damages because he has know- 
ledge of the danger. F. B. ADAMS, J. in Perkowski v. 
Wellington City Corporation™®! doubted the existence of 
such an exception. The aforesaid conception was intended 
to embrace cases concerning the condition of premises, such 
as London Graving Dock Co. Limited v. Horton, as well as 
cases in respect to the carrying on of operations upon 
premises. His Lordship’s view is that the plaintiff can not 
be said to undertake the risk of performing the task with 
full appreciation of the danger within the meaning of the 
latter decision, when he is not free to avoid it. Knowledge 
of the danger is only a bar to recovery of damages where 
the party is free to act on it, so that his injury can be said 
to be due solely to his own fault. In Horton’s Case the 
plaintiff had a remedy under his contract of service, and 
DENNING, L.J., contends that if the plaintiff chose to sue 
the occupiers, instead of the employers, then he must he 
regarded in proceedings against the occupiers as free to 
avoid the danger. He then illustrates, from the judgments 
of the House of Lords in the latter case, that this was the 
true intention and meaning of the majority in that court."”! 


Riden v. A. C. Billings & Sons Limited was a case in 
which building contractors had done certain work pre- 
paratory to restoring a concrete footpath to steps up to a 
house and the plaintiff was injured whilst leaving these 
premises. It was held by the Court of Appeal"®*! that the 
contractors, having created a dangerous state of things, 
owed a duty of care to prevent injury to persons whom 
they might reasonably expect to be affected by their work. 





[13] Fleming, The Law of Torts (1957), p. 449. 

[14] [1954] 2 Q.B. 127 at pp. 139-140, [1954] 2 All E.R. 318 at p. 325. 
[15] [1956] 2 All E.R. 625 at pp. 627-28. 

[16] [1957] N.Z.L.R. 39 at p. 69. 


[17] See Greene v. Chelsea Borough Council, [1954] 2 Q.B. 127 at 
pp. 139-40, [1954] 2 All E.R. 318 at p. 325. 


[18] [1956] 3 All E.R. 357. 


‘ 
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This duty did not rest upon the occupier rule.“ In Clay- 
ards v. Dethick,'°! Commissioners of sewers had made a 
dangerous trench in the only outlet from a mews. A cab- 
man’s horse fell and was killed whilst he was attempting 
to lead it out along the passage which the defendants had 
made dangerous. It was held that the plaintiff was entitled 
to recover damages. The Court of Appeal in Riden’s Case 
applied this latter authority and reached an alternative 
ground of decision, namely, that although the plaintiff had 
used the particular route when going to the house, she had 
not fully appreciated its danger and her knowledge of same 
was not such as to render the accident solely her fault. 
There was an appeal to the House of Lords®" and the 
judgments delivered by their Lordships, especially that of 
LORD REID in which VISCOUNT SIMONDS concurred, appear 
to equate the test of freedom of choice to that of reasonable- 
ness. That is, whether it would be reasonable in those 
circumstances for the plaintiff to undertake the risk. In 
Riden’s Case the exit had been made unsafe by the defend- 
ant’s operations. The House of Lords approved certain 
statements by DENNING, L.J., in Slater v. Clay Cross Co. 
Limited'**! and did not attempt to specifically qualify same. 
Much of the language is couched in general form. In The 
South Australian Company v. Richardson, a road had 
been constructed over the defendant’s land as a means of 
access to a wharf and store built upon the said land. Two 
lines of railway were laid down upon the road and in some 
places the rails projected to a dangerous extent above the 
surrounding surface. An invitee upon these premises 
received fatal iniuries owing to this condition. Although 
this case was decided many years prior to London Graving 
Dock Co. Limited v. Horton, the judgment of GRIFFITH, 
C.J.,-"! may lend support to the view that the principle in 
1. C. Billings & Sons Limited v. Riden is not confined to 
cases of current operation.@44! However, it should be noted 
that in Fleming on The Law of Torts'**) the conclusion has 


f19] See Slater v. Clay Cross Co. Limited, [1956] 2 All E.R. 625; 
Haseldine v. Daw & Son Limited, [19411 3 All E.R. 156; and 
the criticism of Malone v. Laskey, [1907] 2 K.B. 141 and Ball 
v. London County Council, [1949] 1 All E.R. 1056. See also 
A. C. Billings & Sons Limited v. Riden, [1957] 3 All E.R. 1. 

[20] (1848), 12 Q.B. 438. 

[21] A. C. Billings & Sons Limited v. Riden, [1957] 3 All E.R. 1. 

[22] See Slater v. Clay Cross Co. Limited, [1956] 2 All E.R. 625 at 

p. 628. 

[23] (1915), 20 C.L.R. 181. 

[24] at p. 183 et seq; and see also the judgment of Isaacs, J. at p. 
188 et seq. 

[24a] And see also Buckingham v. Luna Park (N.S.W.) Ltd. (1948), 
43 S.R. (N.S.W.) 245; Fleming on the Law of Torts (1957), 
p. 448 and the cases there cited. 

[25] (1957), at p. 449. 
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been reached that the said exception formulated by 
DENNING, L.J., is probably limited to cases, such as 
Clayards v. Dethick and Riden v. A. C. Billings & Sons 
Limited, where the plaintiff has no alternative exit avail- 
able to him other than the one which has been made unsafe 
by the defendant’s operations. Incidentally, this book was 
published prior to the said decision of the House of Lords. 


In Smith v. Austin Lifts Limited™! the plaintiff sued 
the occupier as well as his employer and the House of 
Lords held that both were liable in damages. The occupier 
was liable to the invitee because, alihough the latter was 
aware that a certain door upon the premises was in a 
defective condition, he did not fully appreciate the risk in 
question. It will be noted that in the course of his judgment 
in this case DENNING, L.J., again adverts to his contention 
that the contract of service was no concern of the occupiers 
and therefore in proceedings against them Horton had to 
be regarded in law as a free agent. That is, Horton’s Case 
is a particular decision on the position of a servant who 
sues the occupier of premises on which he is working 
instead of the employer who sent him there.) LorD RErpD"*! 
states that the test is not whether he was free to agree to 
accept the risk but whether he had a sufficient appreciation 
of the danger. 


The ordinary law of negligence 

The test applied in Donoghue v. Stevenson) may be 
shortly stated in the words of LorD ATKINS:™®! “You must 
take reasonable care to avoid acts or omissions which you 
can reasonably foresee would be likely to injure your 
neighbour.” 


This principle is wider than the occupier concept.!"! 
In Thompson v. The Council of the Municipality of Banks- 
town"! this wider rule was applied, although the defendant 
Council was an occupier. However, the Council in this 
case were carrying on in the exercise of statutory powers 
an undertaking involving the employment of a highly 
dangerous agency. In Mummery v. Irvings Pty. Limited®*! 
the operation of a saw created a state of danger upon the 


[26] [1959] 1 All E.R. 81. 

[27] p. 94-5. 

[28] p. 91. 

[29] [1932] A.C. 562, [1932] All E.R. Rep. 1. 

[30] p. 580; and see also Bourhill v. Young, [1943] A.C, 92, [1942] 
2 All E.R. 396; Heaven v. Pender (1883), 11 Q.B.D. 503. 

[31] See Glasgow Corporation v. Muir, [1943] A.C. 448 at p. 460 et 
seq, [1943] 2 All E.R. 44; Perkowski v. Wellington City Covr- 
poration, [1957] N.Z.L.R. 39. 

[82] (1952), 87 C.L.R. 619. 

[33] (1956), 96 C.L.R. 99. 
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premises. The facts fell within the occupier rule, but the 
joint judgment of DIXON, C.J., WEBB, FULLAGAR and 
TAYLOR, JJ. clearly recognizes the existence of the wider 
duty of care in these circumstances."*! Rich v. Commis- 
sioner for Railways'*4! was an action for negligence by 
a pedestrian who was struck by a locomotive while crossing 
a railway line. A verdict for the defendant was returned 
by the jury by direction of the trial judge, on the basis that 
the plaintiff could only succeed if she could show that she 
was an invitee and as a matter of law there was no evidence 
to support that. It was held by the High Court of Australia 
that the matter did not turn on the character in which the 
plaintiff entered the premises but that the duty of care 
was to be measured by a consideration of all the circum- 
stances of the case. 


In Transport Commissioners of New South Wales v. 
Barton,*! GAVAN DUFFY, C.J., and STARKE, J. state that 
the duty owed by occupiers of property to persons coming 
upon their property is but an instance of the general duty 
of care involved in the law of negligence. Similar state- 
ments are to be found in the judgment of SHOLL, J. in 
Burton v. The Melbourne Harbour Trust Commissioners ™®! 
and the judgment delivered by HERRON, J. in Drive-Your- 
self Lessey’s Pty. Limited v. Burnside.“"! LORD WRIGHT 
in Glasgow Corporation v. Muir'**! regarded Indermaur v. 
Dames as laying down a special sub head of the general 
doctrine of negligence. However, His Lordship does state 
that the duty in Indermaur v. Dames has reference to the 
safe condition of the premises.™*! 


The final settlement of the principles governing lia- 
bility for actionable negligence was of comparatively late 
development, and the approach by the courts to the problem 
governing the duty of care owed by the occupier of premises 
was formulated prior thereto."°! However, in such cases 
as Thompson v. The Municipality of Bankstown there have 
been acts upon which the Donoghue v. Stevenson principle 
could be founded. In Lewis v. Sydney Flour Pty. Limited") 


[34] See p. 118. 

[34a] (1959), 33 A.L.J.R, 176. 

[35] (1933), 49 C.L.R. 114 at p. 123. 

[36] [1954] V.L.R. 353 at p. 356; see also the judgment delivered by 
Smith, J. in this case (p. 362 et seq). 

[37] (1959), 76 W.N. (N.S.W.) 209, at p. 217 et seq. 

[38] [1943] A.C. 448 at p. 460, [1943] 2 All E.R. 44. 

[39] And see also Slade v. Battersea & Putney Hospital Management 
Committee, [1955] 1 W.L.R. 207, [1955] 1 All E.R, 429. 

[40] See generally Norman S. Marsh, The History & Comparative 
Law of Invitees, Licensees and Trespassers (1953), 69 L.Q.R. 
182; Fleming, The Law of Torts (1957), p. 428 et seq. 

[41] (1956), S.R. (N.S.W.) 189. 








Vol. 12_ KNOWLEDGE OF THE DANGER _167 


the Full Court of the Supreme Court of New South Wales 
refused to extend same to an occupier case where the 
allegations referred to the state of the premises. This 
attitude has also been adopted in New Zealand in Perkowski 
v. Wellington City Corporation! and the decision in this 
case was subsequently affirmed by the Privy Council.'*! 
The appellant’s husband died as a result of injuries suffered 
when he dived at low tide from a spring board into shallow 
water and the matter was dealt with upon the basis that 
the determinative relationship was that of licensee and 
licensor. As the spring board was not a concealed danger 
the appellant failed to establish a breach of duty by the 
respondents. It was contended inter alia that the case fell 
within the scope of the ordinary law of negligence because 
the corporation in erecting the spring board created a 
foreseeable risk of injury. However, this argument was 
rejected. The judgment of their Lordships was delivered 
by LorD SOMERVELL and during the course thereof '2*! 
it was pointed out that the licensee in the circumstances in 
question must take the land as he finds it and there could 
be no logic in drawing a distinction between its state when 
the occupier went into occupation and its state when 
changes had been made by him. It is therefore submitted 
that the doctrine of Donoghue v. Stevenson generally does 
not apply to an occupier situation in respect to the condition 


of premises as distinct from the performance of operations 
thereon. #1 


Common law replaced by statute 


The panoply of the common law has in England been 
cut away by the provisions of The Occupiers’ Liability Act 
1957. This Statute is based upon the majority recom- 
mendations contained in the Third Report of the Law 
Reform Committee which, under the chairmanship of 
JENKINS, L.J., considered the liability of occupiers to 
Invitees, Licensees and Trespassers. Subsections 2(4) (a) 


[42] [1957] N.Z.L.R. 39, 

[42a] Perkowski v. Wellington City Corporation, [1958] 3 All E.R. 
368; [1959] A.C. 53. 

[42B] [19581 3 All E.R. 368, at p. 371 et seq; [1959] A.C. 53 at p. 67 
et seq. 

[43] See Dunster v. Abbott, [1953] 2 All E.R. 1572; 


572; Haseldine v. 
Daw & Son Limited, [1941] 2 K.B. 343; Commissioner for Rail- 
ways (N.S.W.) v. Hooper (1954), 89 C.L.R. 486, 504; Hare 
v. British Transport Commissioner, [1956] 1 All E.R. 578: 
Read v. Lyons, [1946] 2 All E.R. 471, [1947] A.C. 156. See 
also Hawkins v. Coulsdon and Purley Urban District Council, 
[1954] 1 All E.R. 97, [1954] 1 Q.B. 319. The »judgment of 
Herron, J. in Drive-Yourself Lessey’s Pty. Limited v. Burnside 
(1959), 76 W.N. (N.S.W.) 209 at 217 et seq. is based upon th: 
view that the respondent was not an entrant on to land occupied 
by the appellants. 
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and 2(5) of the legislation alter the law as laid down in 
London Graving Dock Co. Limited v. Horton. The Act 
abolishes the distinction for all purposes between the duty 
owed to invitees and licensees and establishes a common 
duty of care dependent upon reasonableness in the circum- 
stances of each case. The first-mentioned subsection pro- 
vides that where damage is caused to a visitor by a danger 
of which he had been warned by the occupier, the warning 
is not to be treated without more as absolving the occupier 
from liability, unless in all the circumstances it was enough 
to enable the visitor to be reasonably safe. Subsection 2(5) 
provides that the common duty of care does not impose on 
an occupier any obligation to a visitor in respect of risks 
willingly accepted as his by the visitor. The question 
whether a risk was so accepted is to be decided upon the 
same principles as in other cases in which one person owes 
a duty of care to another. 


Law reform 


There is at the present time a prevalent distrust of the 
elaborate panegyrics offered in homage of the common 
law.“*4! Encomium has come to be tempered by criticism 
and there is at present a fairly widespread interest in law 
reform." *! The view that the plaintiff should be able to 
succeed if he acted reasonably in entering or in using or 
continuing to use the premises notwithstanding his know- 
ledge of the danger is, in the writer’s submission, to be 
commended. It is hoped that the courts will see their way 
clear to limit the application of Horton’s Case. 


[44] See, e.g., The Advocate’s Devil by C. P. Harvey, Q.C.; Stone, 
The Province & Function of Law. 

[45] See generally The Challenge of Law Reform by Arthur T. 
Vanderbilt; Some Reflections on the Problems of Law Reform 
by Professor K. O. Shatwell (1957), 31 A.LJ. 325 et seq. 
See also (1959), 33 A.L.J. 33; The Reform of the Law, edited 
by Professor Glanville Williams. 








Vol. 12 _ ; ~ 169 


THE HIRE PURCHASE ACT 1959 
VICTORIA* 


by 
R. C. McINTYRE, B.A., LL.B. 
Barvrister-at-Law 


Repossession by owner of goods from hirer 


Where a hirer commits a breach of an agreement 
relating to the payment of instalments, an owner, before 
repossessing such goods, must serve on the hirer, in 
accordance with the provisions of s, 37, a notice in the 
form of the Third Schedule, which period of notice must 
not be less than seven days. In any other breach of agree- 
ment or where the owner has reasonable grounds for 
believing that the goods will be removed or concealed by 
the hirer contrary to the provisions of the agreement (the 
onus of proving such grounds to exist lies upon the owner), 
then the goods may be repossessed without such notice. 
The Act is silent as to any remedies of the hirer where the 
owner clearly does not discharge that onus and, in fact, 
such reasonable belief was asserted merely to avoid the 
necessity of serving a notice in accordance with the 
section. The section, it is respectfully submitted, should 
incorporate provisions empowering the court (upon appli- 
cation by the hirer after due notice by the hirer to the 
owner of such application) to exercise its discretion in 
circumstances where no such grounds of reasonable belief 
exist, and to order that the rights of the owner under the 
hire purchase agreement shall cease and determine without 
prejudice to the hirer’s rights under s. 15 (4) (1) (a) or 
(b), and as against the hirer, the provisions of s. 15 (2) 
(b) (iii), (iv) and (v) be excluded from and not form 
part of the meaning of “the value of any goods at the time 
of the owner taking possession thereof” for the purposes 
of s. 15 (1) (b) where the hirer institutes proceedings for 
recovery of an amount claimed. Such a provision would 
ensure that only in genuine cases of reasonable belief that 
the goods would be removed or concealed by the hirer, 
would notice not be given by an owner to a hirer. An 
absence of reasonable belief so found by the court would 
thus prevent an owner from including costs of repossession, 
storage, repair or maintenance, selling or disposing 
expenses as a deduction from value of the goods at date 
of possession. Indeed, to enforce observance of s. 13 (1) 
—a similar provision to that found in s. 3 (4)—namely, 
that the liability of the hirer shall be reduced by the amount 
included in the hire agreement for terms charges, and that 


* Concluded from p. 134 ante. 
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amount may be set off by the hirer against the amount that 
would otherwise be due or which becomes due to the owner 
—would ensure that a hirer in default of payment of instal- 
ments would have a more secure proteciion against repos- 
session without proper statutory notice. Section 34 places 
upon a hirer a severe penalty if he disposes, sells or 
removes goods, or by any other means defrauds or attempts 
to defraud the owner. 


A hirer may recover goods which have been repossessed 
by the owner within 21 days of service upon him of the 
nolice in the form of the Fourth Schedule, or otherwise 
require the owner to sell the goods for cash at a price not 
less than the estimated value of the goods to any person 
introduced by the hirer to the owner, provided the hirer 
pays all arrears and costs of repossession, etc., and remedies 
any breach (ss. 15 and 16). The court has power to vary 
or discharge any judgment or order of any court against 
the hirer to give effect to the provisions of s. 15 (s.17). An 
owner may offer to the hirer or pay into court a sum in 
satisfaction of the hirer’s claim (s. 15(5)). 


Guararitees 


A guarantor is liable notwithstanding that the owner 
repossessed goods under existing agreements. A new 
agreement between a hirer and an owner with respect to 
the same goods relieves the guarantor from further 
liability. A guarantor, unless he covenants otherwise, is 
liable only to the extent of and not beyond the liability of 
the hirer under the agreement. A guarantor has the same 
rights as a hirer with respect to the provisions of ss. 15 
and 16, but he cannot recover more money than he has in 
fact paid on behalf of the hirer or by virtue of his liability 
as guarantor under the agreement. Where a guarantor 
enters into an agreement where his obligations exceed those 
of the hirer, or where the owner is permitted entry upon 
any premises to repossess or inspect the goods without 
liability, then such agreement is void unless the agreement 
is executed by the guarantor before a Clerk of Courts or a 
solicitor instructed and employed independently of the 
owner, and such Clerk of Courts or solicitor certifies on 
the agreement that he is satisfied that the guarantor under- 
stood the effect of the agreement and executed it in his 
presence. A Clerk of Courts or solicitor, before giving such 
certificate upon the agreement, must read or cause it to be 
read over and explained to the guarantor, and examine him 
as to his knowledge and understanding of the effect of the 
agreement, and be satisfied that the guarantor has freely 
and voluntarily executed the agreement in his presence. 
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The safeguards of this section now render the defences of 
non est factum, duress, undue influence or fraud virtually 
no longer available to guarantors.”! 


Insurance 


By s. 20, an owner may require a hirer to insure goods 
during the whole or any part of the agreement at the latter’s 
expense. An owner shall not require the hirer to insure 
with a particular insurer, nor refuse to enter into a hire 
purchase agreement with a prospective hirer who nominates 
a reputable insurer, if there are no other reasonable 
grounds to refuse to enter into the agreement. No terms 
or conditions in the policy of insurance can be required by 
the owner of the hirer if the owner would not have such 
terms or conditions in any policy that he would have 
secured. A hirer is entitled to all allowable no-claim 
rebates of insurance. Any person who knowingly pays or 
allows a rebate to an owner and not the hirer shall be 
guilty of an offence under the Act (s. 20). Where there 
has been a breach of a term or condition of the policy by 
the hirer or insured, then in any court proceedings arising 
out of the breach or a dispute thereto the court may excuse 
the breach where the insurer is proved not to have been 
prejudiced by the breach. If an order is made that the 
breach is one which ought to be excused the rights and 
liabilities of the parties under the contract of insurance 
shall be determined as if there were no breach (s. 21). 
Contracts of insurance (other than third party insurance) 
must identify the goods or part thereof to be insured, the 
amount and period of insurance. If the premiums are to 
vary (e.g., on depreciation of vehicles, farm equipment, 
etc.), then the varying amounts are to be indicated. Any 
provision in any agreement requiring the hirer to submit 
to arbitration before any right of action or institution of 
proceedings can arise is unenforceable against the hirer. 
However, should a dispute arise in any contract of 
insurance, the parties can agree to refer the dispute to 
arbitration. The provisions of ss. 21 and 22 have applica- 
tion only where the insurance payable is incorporated in 
the hire purchase agreement and the premiums form part 
of the total amount payable for the goods under the 
agreement (s. 23). 


[2] The position of our New Australian friends confronted with 
language difficulties has, unfortunately, been left untouched. 
What applies to guarantors above should be made to apply to 
hirers where the prospective hirer does not speak fluent English. 
The onus of establishing that the hirer understood,the nature, 
terms and effect of the agreement should rest on the owner before 
he can enforce his rights under the agreement. A translation of 
the agreement into the language of the prospective hirer (sup- 
plied by the owner to the hirer at the hirer’s expense) would 
secure a greater measure of protection to such persons. 
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The Act has introduced provisions as found in the 
Western Australian and English legislation whereby an 
aggrieved hirer may institute proceedings to seek relief 
from stringent, harsh or unconscionable transactions. The 
court may re-open the transaction, and applying principles 
of Courts of Equity, re-open accounts, relieve the hirer 
and/or any guarantor from payment of any sum in excess of 
reasonable and fair charges which would otherwise be pay- 
able under the contract. The court may set aside wholly 
or in part, revise, alter or modify any agreement made or 
security given in relation to the transaction, or otherwise 
give judgment to either party having regard to any relief 
(if any) which may be granted, and where applicable, 
order either party to deliver up goods if they are in his 
possession. Where a party has a beneficial or equitable 
interest in the goods, that party may be added by the 
court, and any such order made will be binding upon such 
person (s. 24). 

Of particular interest is the provision enabling a 
farmer to apply to the court for an order that goods which 
were repossessed from him be restored. The goods must be 
an agricultural implement or a motor truck, and application 
to the court must be made within 21 days of the date of 
repossession. The court, if satisfied that the farmer will 
have reasonable prospects of paying all instalments due 
and owing at the time of repossession within twelve months 
thereof, may order that the goods be restored to the 
farmer, and at its discretion award costs for repossession 
(3.928). 

A repairer’s lien is enforceable against an owner where 
the repairer executes repairs to goods without knowledge 
or notice that the goods are the subject of a hire purchase 
agreement and, by virtue of such agreement, the hirer 
had covenanted not to create a lien over the goods. No 
doubt, agreements will include indemnity clauses where 
such a lien is, in fact, created and the owner has to pay 
the costs of the repairs to terminate the lien, particularly 
where there are arrears in instalments and the owner 
desires to repossess the goods. If the repairer has notice 
of any provision prohibiting the creation of a lien by the 
hirer before executing the repairs, then the lien is not 
enforceable against the owner (s. 26). 


An owner cannot repossess goods, the subject of a hire 
purchase agreement, which become affixed to a dwelling- 
house or residence, if a person other than the hirer bona 
fide acquires for valuable consideration and without notice 
of the rights of the owner an interest in the land (s. 27). 

Parties to an agreement of hire purchase cannot con- 
tract out of the Act, nor can rights of a hirer under the 
Act be excluded or restricted; to do so renders such pro- 
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vision void (s. 28). Financiers are not permitted to pay 
dealers a commission unless the dealer has guaranteed 
performance of the hirer’s obligation, in which case a 
commission not exceeding ten per cent of the total terms 
payable is permissible. 

Transactions which involve a bailment of goods and 
are the subject of an agreement not in itself constituting 
a hire purchase agreement but containing an offer to 
purchase which, if accepted, would by virtue of its terms 
and conditions constitute a hire purchase agreement are 
prohibited, and any person knowingly entering into such 
agreement or takes from any person such an offer in 
writing commits an offence under the Act (s. 30). 

Section 33 of the Act does not provide for the situation 
where a notice under s. 13 (1) has been given to a hirer 
in arrears of payment of instalments, and the goods are 
not in the possession of the hirer when repossession is 
attempted. The Act, it is submitted, would be more 
effective in this regard if, upon due notice in writing being 
served on the hirer pursuant to the provisions of s. 37, 
subsequent to an abortive attempt to repossess the goods, 
the hirer was required to make and supply to the owner a 
statutory declaration within, say, seventy-two hours of 
service of such notice upon him, as to the location of the 
goods, or in whose possession or custody they are, or the 
circumstances in which the goods were lost or stolen. 
Upon proof that such notice came to the personal know- 
ledge of the hirer and he fails without just cause or excuse 
to produce and surrender the goods or to make and supply 
to the owner or his agent such a statutory declaration, 
then an offence should be deemed to be committed within 
the meaning of s. 34, and the onus of proving that his acts 
or conduct do not come within the section should be on 
the hirer. Such provisions would accelerate and permit 
early prosecutions under s. 34 where delay may prove fatal 
to a successful prosecution and the possible recovery of 
the goods. This situation must be distinguished from the 
position where the hirer has the goods and fails or refuses 
to give up the goods in his possession to an owner or his 
agent after due notice in writing demanding surrender of 
the goods has been given to the hirer. The owner may 
apply to the court and obtain an order requiring the hirer 
to deliver up the goods at or before a time and at a place 
specified. A failure by the hirer to do so constitutes an 
offence and may be punishable by a fine not exceeding £200, 
whereas an offence under s. 54 may carry with it imprison- 
ment for a period not exceeding three months. 

Upon the question of service of notices under s. 37 
and the provisions of subsection (2) thereof in relation to 
affidavits or oral evidence of an owner or his servant or 
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agent as to delivery or posting being admissible as prima 
facie evidence of service, one may be prompted to observe 
that evidence of posting may be disputed by a hirer, and 
for this reason the small expense of posting all notices by 
A.R. Registered Mail would be a prudent measure to ensure 
that compliance with the Act as to notices would be estab- 
lished without difficulty. Furthermore, where the hirer 
signs for such registered mail, there is corroborative 
evidence in support of proof of the hirer’s signature on 
the agreement as being that of the defendant in court pro- 
ceedings, The Act makes no provision requiring the hirer 
to notify the owner of any change of address. Such a 
statutory obligation should be imposed upon a hirer to 
protect the owner with an appropriate penalty for failure 
of the hirer to advise the owner of such change of address. 


The requirements that all documents, agreements, 
notices, etc., required by the Act shall be in clear and 
legible handwriting or in a print or type of a size not 
less than ten point Times is a most welcome feature of 
the legislation which follows the New South Wales legisla- 
tion which requires also a minimum point size Times type 
or print. Another feature of interest is the amendment 
to the Process Servers and Inquiry Agents Act 1958, the 
effect of which is to require the registration of the Hire 
Purchase Repossession Agents. 

It is submitted that the legislature should require 
proper records to be kept of each transaction and that such 
records should be retained for a period of not less than 
twelve months after the date of completion of the trans- 
action to which the records in question relate. Further- 
more, the Act should require receipts to be issued to the 
hirer immediately upon payment of any instalments, and 
such money paid to be credited to the hirer’s record cards, 
and penalties provided for failure to give receipt of pay- 
ment at the time of such payment. 


The Hire Purchase Act 1959 incorporates many fea- 
tures of legislation in the other States of the Common- 
wealth and, indeed, of England, affecting hire purchase 
transactions. There is no minimum deposit clauses in the 
Victorian Legislation, but since this is a matter of policy 
of the Government of the day, its absence does not detract 
from the general reforms which have been effected, and 
has placed the whole question of hire purchase transactions 
on a much sounder and more satisfactory basis. It is pre- 
dicted that few changes will be made in this Act in its 
present form. It should meet with the general approval of 
all reputable operators in the field of hire purchase. At 
the same time, it ensures a greater measure of protection 
to hirers whose interests the legislation is designed 
primarily to protect. 
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THE STATUTORY DECLARATIONS ACT 1959 
—COMMONWEALTH 
CONTRIBUTED 


The Statutory Declarations Act 1959, which came into 
force on 1 September 1959, repeals the Statutory Declara- 
tions Acts of 1911, 1922 and 1944 (s. 3 (1)). 


A new form of statutory declaration is provided, 
which may be made before — 
(a) a Magistrate; 
(b) a Justice of the Peace; 
(c) a Commissioner for Affidavits; 
(d) a Commissioner for Declarations; 
(e) a Notary Public; 


(f) a person before whom a statutory declaration may 
be made under the law of the State in which the declaration 
is made; or 

(g) an Australian Consular Officer or an Australian 


Diplomatic Officer as defined by s. 2 of the Consular Fees 
Act 1955 (s. 8); 


but a statutory declaration purporting to be made after 
the commencement of the Act by virtue of the Statutory 
Declarations Act 1911, or of that Act as amended, will 
have the same effect and entail the same consequences as 
if it had been expressed to be made by virtue of the 1959 
Act (s. 3 (8)). 


A person may if he so desires make a statutory 
declaration in relation to any matter (s. 6 (1)) and 
subject to s. 6 (3) a statutory declaration may be used— 


(a) for the purposes of a law of the Commonwealth 
or of a Territory, unless the contrary appears in that law; 

(b) in connexion with any matter arising under a law 
of the Commonwealth or of a Territory, unless the con- 
trary intention appears in that law; or 


(c) in connexion with the administration of any 
Department of State of the Commonwealth (s. 6 (2)). 
Subsection (3) of s. 6 provides that subsection (2) of that 
section does not authorize a statutory declaration to be 
used as evidence in a judicial proceeding but that nothing 
in the section shall prevent a statutory declaration from 
being so used. 


The form in the Schedule to the Act is as follows:— 
I, [name, address and occupation of person making the 
declaration], do solemnly and sincerely declare [insert 
matter declared to. Where the matter is long, add the 
words as follows:— and then set the matter out in 
numbered paragraphs]. 
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And I make this solemn declaration by virtue of the 
Statutory Declarations Act 1959, and subject to the 
penalties provided by that Act for the making of false 
statements in statutory declarations, conscientiously 
believing the statements contained in this declaration to 
be true in every particular. 


[Signature of person making the declaration] 
Declared at — — the —— day of —— 19—. 


Before me 


[Signature of person before whom the declaration is made] 
[Title of person before whom the declaration is made] 


CASE NOTE 
Sale of Land 
Contract—rescission by vendor for objection with which 
unable to comply—mortgaged property sold free from en- 
cumbrances—no inquiry as to whether mortgagee would 
join in conveyance—whether right of vendor to rescind 
lost by recklessness in so contracting.—The vendor con- 
iracted to sell the unencumbered fee simple of land which 
was then subject to a building society’s mortgage and also 
to a second mortgage, the vendor being in arrears for 
several months with payments to the building society. 
The contract incorporated a condition that if the pur- 
chaser takes or makes any objection or requisition as to 
title, conveyance or otherwise which the vendor is unable, 
or on the grounds of unreasonable expense unwilling to 
remove, or comply with, and does not withdraw the same, 
the vendor may rescind the contract. The vendor signed 
the contract without satisfying himself that the mort- 
gagee’s consent could be obtained. The building society 
refused to join in the conveyance to the purchaser, and 
the purchaser refused to accept a conveyance of the 
equity of redemption, and the vendor purported to rescind 
the contract under the condition referred to. On appeal 
from an order dismissing the purchaser’s claim for 
specific performance of the contract, it was held by the 
Court of Appeal that although the vendor had acted 
honestly yet the protection afforded by the clause was not 
available to him, because in signing the contract without 
ascertaining that the mortgagees would concur in the 
conveyance he had on the facts taken such a risk as 
amounted to recklessness, and fell short of what a prudent 
vendor entering into contractual relations with a_pur- 
chaser was bound to do, accordingly the purchaser was 
entitled to damages (Baines v. Tweddle, [1959] 2 All E.R. 
724). 

















OF SPECIAL INTEREST TO CHRISTIAN PEOPLE 





THE 
BRITISH AND FOREIGN BIBLE 


SOCIETY 


GRANTED ROYAL CHARTER 1948. 


The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants” 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
Five Characteristics which make it an Ideal Beneficiary :— 


Its purpose is definite and unchanging. 
Its record is amazing. 
Its scope is far-reaching. 


Its activities can never be superfluous — MAN 
WILL ALWAYS NEED THE BIBLE. 


Its significance is Eternal. 


Correspondence and enquiries from: 
THE REV. CANON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
or to the State Secretaries at the following addresses:— 

361 George Street, Brisbane 

241-3 Flinders Lane, Melbourne 

44 Brisbane Street, Launceston 

73 Grenfell Street, Adelaide 

167 St. Georges Terrace, Perth 

Mary Street, Port Moresby 




















“, .. just go ahead on the notes 
I’ve recorded. Let me have the 
draft by four-thirty!”’ 


That’s the way it goes in 


DICTATING many legal offices today — 


Secretaries and Staff are 
MACHINE kept busy while Principals 
are in Court or elsewhere. 
“Takes the words right out of Notes for briefs, convey- 
your mouth !” ances, orders, contracts and 
correspondence are recorded 
on the Assmann Dictating 
Machine and typed back 
quickly. No one waits for 
work or instructions, things 
get done without delay. 
For a most interesting de- 
monstration of the Assmann 
Dictating Machine, call 
CHARTRES and name a 
date and time to suit your 
convenience. 


CHARTRES AUSTRALIA 


CHARTRES PTY. LIMITED, 169 LIVERPOOL STREET, SYDNEY M0425 
CHARTRES (VIC.) PTY. LIMITED, 375 COLLINS ST., MELBOURNE MA3I6I 
CHARTRES PTY. LIMITED, 256 WICKHAM STREET, BRISBANE L 4651 
CHARTRES (S.A.) LIMITED, 29 GRENFELL STREET, ADELAIDE W 4631 
CHARTRES (VIC.) PTY. LIMITED, 9 ARGYLE STREET, HOBART B 2886 


Please send me Free Literature about the Assmann Electronic Dictating 
Machine. 

















CHARTRES e SPECIALISTS iN OFFICE EQUIPMENT FOR OVER #0 YEARS 
AUSTRALIA oe | SALES and SERVICE IN ALL STATES ‘ 


W. E. Smith Limited, Webb and Boundary Streets, Croydon. NSW. 
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